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DEFINITION OF A WILL 


A will is a document whereby a person is able to dispose 
of his entire estate, the ultimate distribution of which would 
not take place until after his death. Thus, a person could 
retain possession and ownership of his assets during his lifetime 
while having the secure feeling that his assets would be given 
away after his death according to his precise wishes. 


A solemn will must be signed in the presence of two 
witnesses and these witnesses must sign the will in the presence 
of the testator (that is, the person making the will) and in the 
presence of each other. Now, court decisions have indicated 
that a will signed by witnesses who were obscured from the 
testator by bedcurtains would be properly witnessed so long 
as there was a possibility for the testator to see them sign the 
will and the testator was aware of this possibility. 

However, the courts are most reluctant to allow further 
exceptions to this rule. For instance, it has been held that 
where the testator could have seen the two witnesses sign 
the will if he took a couple of steps, but did not actually take 
these required steps, then he would have wasted his efforts 
to make a will in that the courts, under the circumstances, 
would not recognize his will. 


A holograph will would be recognized by our Alberta 
courts as a result of our Wills Act. This is a very informal 
type of will for it is recognized so long as it is written and 
signed by the testator with no witness requirements involved. 
Before the courts will recognize such a will, it is necessary to 
have two separate affidavits to verify the signature of the 
testator. His Honour Judge L. Y. Cairns has indicated that he 
has only relaxed this latter requirement in one instance by 
accepting simply one affidavit, but in that particular case he 
personally knew the deceased himself for about twenty years 
and was therefore very familiar with the deceased’s hand- 
writing. 

It is important to bear in mind that land is governed by 
the laws of the jurisdiction in which the land is situated. If 
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a person tried to give away a piece of land by means of a 
holograph will and that land was situated outside of Alberta 
in a jurisdiction which would not recognize a holograph will, 
then he would be deemed to have died without a will, at least 
with respect to that particular gift. This type of will is 
generally prepared without the supervision of a lawyer and 
for that reason mistakes often occur which cost estates 
unnecessary expense and delay. 


CAPACITY TO MAKE A WILL 


The Alberta Wills Act dictates that a will made by a 
person under the age of twenty-one years is not recognized by 
the courts unless at the time of making the will the person 
was. or had been married, waS a mariner or a Seaman, or was 
a member of the Canadian Armed Forces (recognized under 
the National Defence Act as a part of a regular force or under 
active service). 

Inasmuch as there are presently two Wills Acts in Alberta, 
it may be of interest to note that if a married infant made a 
will prior to July 1, 1960, he had to be nineteen years of age 
or over. 


A will would not be recognized by our courts where the 
testator was suffering from delusions that affected either his 
estimate as to the assets that he owned or warped his 
natural affections. In one particular case, although the 
testator had committed suicide and was generally recognized 
to have been suffering from delusions, evidence was accepted 
by the court that these delusions in question neither affected 
the realization of his net worth, nor did they in any way affect 
his natural affections, 


Most people feel that fraud is as closely associated with 
undue influence as the various forms of coercion, yet technic- 
ally speaking, they are separate. Nevertheless, either fraud or 
undue influence may render a will invalid in the eyes of the 
courts, and it seems that when fraud exists, undue influence 
also exists. Moreover, the courts have established that if 
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only one part of the will has been in effect foisted upon the 
testator by fraud or undue influence, then if that portion can 
be cut off from the rest of the will, the remaining portion of 
the will might be acceptable by the courts. 


SPECIFIC, GENERAL AND 
DEMONSTRATIVE BEQUESTS ~ 


It is recommended that the three alternative ways of 
giving away assets under a will be carefully considered before 
instructions are given to a lawyer. 

To begin with, a testator could provide for a specific 
bequest, that is, he would give away a specific item to a named 
beneficiary. The most significant advantage of this type of 
bequest is that if the debts of the estate are quite high, then 
the assets comprising the other bequests are sold first to pay 
these debts before any item involving a specific bequest is 
touched. On the other hand, the big disadvantage for a specific 
bequest is that if the specific item involved is either sold, lost 
or destroyed prior to his death, then his beneficiary would 
not receive anything in substitution for this specific bequest 
(unless the will specifically provide for an alternative gift). 

The facts of one particular case before the courts indicated 
that the testator made a bequest to his beneficiary of “my 
piano”. It seems that the testator had sold the original one 
and bought a new one prior to his death. So the court was 
forced to rule that the beneficiary in question neither received 
the newer piano nor anything else in substitution for the piano 
that the testator had when he made his will. 


In the alternative, a testator could provide for a general 
bequest as for example, by making a gift of $1,000 to be given to 
a named beneficiary, The big advantage of this type of bequest 
is that as long as $1,000 would remain in the estate after the 
debts had been paid, then the selected beneficiary would 
receive his bequest, even if an undisposed of asset would have 
to be sold to fulfill the bequest. On the other hand, the big 
disadvantage of a general bequest is that if the debts of the 
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estate are quite high then the $1,000 im question might have 
to be used to pay these debts. 

A third approach would be to make a demonstrative 
bequest which is similar in nature to a general bequest in 
that as long as the specific fund exists and it hasn’t been 
used to pay the debts of the estate, then the beneficiary would 
receive it, An example of a demonstrative bequest would be 
where a testator would provide for $1,000 worth of Government 
bonds. 

It should be noted that the specific wording of the bequest 
is of prime importance. However, a lawyer would insure that 
a will is worded to create the type of bequest that the testator 
intended. 


COMMON DISASTER CLAUSE 

In Alberta (as a result of the Commorientes Act), when 
two or more persons die in circumstances rendering it uncertain 
which of them survived the other, then the younger of the two 
is presumed to have survived the older. Consequently, if a 
testator leaves all of his property to his wife who is younger 
and they die in such circumstances that the courts are unable 
to discover which of them died first, then all of his estate 
would pass into his wife’s estate. 

If that testator’s wife did not have a will, this could mean 
that all of his assets including his farm might pass into the 
hands of his wife’s relatives. In addition to this, court costs 
and estate taxes would be payable on his estate as well as his 
wife’s estate yet his wife’s estate may simply consist of his 
assets. 


The Federal Government is somewhat sympathetic to 
this problem and provides in section 33 of the Estate 
Tax Act for quick successions. In effect, it provides a 
discount in the estate tax for the survivor’s estate where the 
survivor dies within five years or less after the testator’s death. 
The tax is reduced by fifty per cent if the survivor dies within 
a year of the testator’s death, but if the survivor dies within 
the fifth year of the testator’s death, there would only be a 
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ten per cent reduction in this estate tax payable on the 
survivor’s estate. 

These eventualities could be eliminated by a typical 
common disaster clause. By means of this clause, the testator 
would provide that if his wife did not survive him by a certain 
number of days (usually about thirty days), he would direct 
that his estate be given to an alternative list of beneficiaries. 
When this clause is so inserted in his will, then actually his 
wife, although younger, would be presumed to have died 
before him, even if they both died in an accident rendering it 
uncertain which of them died first. 


JOINT TENANCY 


The title of ownership to any property including both 
real estate and chattels can be vested in more than one person. 
If more than one person has ownership in a piece of property, 
then they are generally said to have a common interest in 
that particular piece of property and if one of the part-owners 
dies, then his share will form part of his estate. It is for this 
reason that the share of each part-owner should be clearly 
designated upon the document evidencing the ownership. 


However, a piece of property may be owned by two or 
more persons as joint tenants and not as tenants in common. 
The most significant feature of joint tenancy is thatthe interest 
in the property of the deceased party passes to the survivor. 
It seems to be quite a common practice today for real estate, 
both in the city as well as in the country, to be recorded at 
the Land Titles Office in the names of a husband and wife 
as joint tenants. In view of this survivorship feature, the 
courts have taken the attitude that where the document 
indicated ownership, but not clearly ownership as joint tenants, 
then the courts will presume that this type of relationship was 
not intended and that the survivorship feature would not 
apply. 

However, there are some dangers to joint tenancy which 
probably would only come up in rare circumstances, but they 
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should at least be noted. There have been instances where 
after a piece of property was registered in the name of a 
husband and wife as joint tenants that the wife deserted the 
husband and his child and ran off with another man. Obviously, 
the husband was considerably annoyed that his wife held an 
undivided half interest in the property. 


On the other hand, as a result of the new Hstate Tax 
Act, an advantage appears besides the survivorship feature. 
It seems that if the deceased held the property as a joint 
tenant with his wife, then only one-half of the value of that 
property would be added to his estate in determining the 
amount of the estate tax that would be payable. It is also 
important to bear in mind that on setting up joint tenancy 
a gift tax requirement may enter upon the scene. 


LIFE ESTATE 


A ereat many farmers prefer to leave their wife a life 
estate in their farm rather than giving the farm directly to 
their wife. In the final analysis, this actually means smaller 
estate tax, lower court costs and at the same time may provide 
the wife with sufficient security. 


When a life estate is given to a wife, usually a farmer 
likes to direct in his will that the property, upon his wife’s 
death, be transferred outright to his son who is going to keep 
on at farming. It must not be thought that a life estate 
provision of a farm is necessarily the best way to meet the 
particular requirements. It may well be that it would be best 
all around to direct that the farm be immediately transferred 
into the wife’s name, . 


However, if the testator does not want to decide which one 
of his sons should eventually get the farm and at the same 
time does not want to have it transferred completely to his 
wife, then perhaps he should well consider the advisability of 
setting up what is referred to as a power of appointment, in 
favour of his wife. 
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POWER OF APPOINTMENT 


For better clarification of this legal device, by “donor” is 
meant the person who creates the power; by ‘“‘donee”’ is meant 
the person to whom the power is given; and by “appointee” 
is meant the person in favour of whom the power is exercised. 
A power is classified as a general power when the donee may 
give the property to anyone, including himself, and for that 
reason such a power is very close to ownership. A power is 
classified as a special power when the donee may only give 
the property to some individual within a limited class of 
persons. 


An example of a general power would be when the donor 
(that is, the testator himself) would give Black Acre to his 
wife for life and the remainder to such person as his wife 
would appoint. An example of a special power would be 
where the donor would give this property to his wife for life 
with the remainder to such of his children as his wife may 
appoint. 

At the present time, the testator’s estate would be subject 
to the same amount of estate tax, whether he directed that his 
estate be transferred immediately to one of his sons or whether 
he gave his wife a life estate in the farm, plus one type of a 
power appointment referred to above. The advisability of 
naming a beneficiary who would receive the farm in case the 
donee fails to make an appointment should be considered. The 
donee could, of course, fully intend to exercise his power of 
appointment, but he may die himself before he has actually 
had a chance to carry out this function on the donor’s behalf. 


CONDITIONAL BEQUESTS 


A great many people like to insist that their beneficiaries 
carry out certain duties if they are to enjoy the benefit of 
the bequest under the will. Some conditions imposed in a 
will are quite sensible, but others the courts completely ignore. 

Perhaps the most common of all grounds for the failure 
of a condition is uncertainty. It seems that the courts them- 
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selves have not definitely decided as to which conditions will 
fail for uncertainty. An Ontario case held that a condition 
requiring the beneficiary to “reside in the Province of Ontario” 
wag too vague and yet a court in England upheld the validity 
of a condition requiring the beneficiary to “take up permanent 
residency in England”. 


Therefore, not every bequest which appears at first sight 
to be conditional will be conditional in law. The words may 
be interpreted as imposing a charge upon the beneficiaries 
which charge may be ignored or adopted. If the testator 
advised in his will that his executor spend the sum of $5,000 
for the education of his favourite nephew, John Doe, and if 
any surplus remained after the nephew’s graduation from 
University, then the executor was to pay the remaining monies 
to his nephew immediately, the court would probably hold that 
the nephew was entitled to the bequest of $5,000 whether or 
not he actually attended University. 


It appears to be generally recognized that a condition will 
be declared to be invalid by the courts which attempts to 
restrain a man from doing his duty. Examples would be if 
the testator attempted to prevent someone from supervising the 
education and upbringing of his children; or to separate a 
husband and wife; or to prevent an individual from performing 
military service in war-time; or restraints of marriage which 
are also prima facie void. 


Court cases seem to indicate that conditions imposing a 
partial restraint of marriage such as, for example, restraining 
the re-marriage of a widow, are valid enough. However such 
conditions imposing a partial restraint of marriage should never 
be used. In one particular case a widow received a very substan- 
tial legacy from her husband. All during her early years she was 
a very religious person, but sometime after her husband died, 
she fell in love with another man. There was a condition 
imposed upon her that she would have to give up her legacy 
if she re-married, so eventually she went to live with thi- 
man without actually marrying him, thereby acting against 
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her previous ethical standards. Her deceased husband would 
probably have given the legacy to her outright had he realized 
that by imposing such a condition as he did, he was in no 
small way responsible for her later conduct, 


Consequently, careful consideration should be given as to 
whether or not a condition will be in the best interests of a 
beneficiary, even if the condition would be upheld by the 
courts. 


LAPSE 


A bequest will lapse in any one of the following cases: 

1. Where it is uncertain who should receive the gift. 

2. Where a bequest is given to a witness to a will. 

3. Where a specific gift is given, but before the testator’s 
death, the specific gift is either sold, lost or destroyed, 
and the testator acquires a similar item to replace it. 

4. Where the legatee (that is, the person who is to receive 
the benefit of the bequest) dies before the testator or 
dies before being able to fulfill a condition forming 
part of the bequest. 


A lapsed bequest would become part of a special fund 
‘of the estate called the residue. It is important to note that 
if the testator does not provide specifically who will be finally 
receiving the benefit of this residue, then he would be deemed 
to have died without a will, with respect to the items comprising 
this account, and so the provisions of the Intestate Succession 
Act would apply. 


DANGERS OF TYING UP AN ESTATE 


It is an established principle in law commonly referred to 
as the rule against perpetuities that a bequest of an interest in 
property is valid as long as the complete transfer of the 
property has been carried out no later than twenty-one years 
after the death of some person who is alive at the time of 
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the testator’s death. 

For example, it would be quite in order for the testator 
to decide that his wife would have a life estate in his farm and 
that his farm would be transferred, upon her death, to his 
children, upon their attaining the age of twenty-one years. 
However, the testator should not consider advising his lawyer 
to give a life estate in his farm to his wife and upon her death 
to have the property transferred completely to the children of 
his brother, upon their attaining the age of twenty-one years. 
This is due to the fact that there would be a possibility in 
the latter case for the brother to have more children after the 
testator’s death and this rule insists that the final transfer 
must be made no later than the lifetime of some person who 
is alive at the time of the testator’s death plus an additional 
twenty-one years. 


INTESTATE SUCCESSION ACT 


The Intestate Succession Act would apply where there is 
no will or the only will in existence is not legally enforceable 
for one of the following reasons : 

(a) Where the testator marries after the will is executed, 
unless, of course, the will was specifically expressed to be 
made in contemplation of marriage. 

(b) Where two witnesses have not properly signed the 
solemn will in the testator’s presence and in the presence of 
each other. 


(c) Where the testator did not have sufficient capacity 
to execute the will. 

(d))Where the will has been destroyed by the testator. 
It is important to note that there is a presumption in law 
that if the will is not in existence, the testator intentionally 
destroyed the will. Thus, if a will was found in a wastepaper 
basket, all erumpled or torn, the courts would presume that 
the testator intended to destroy it. 


However, evidence may be introduced into court to rebut 
this presumption and the courts may even go as far as to allow 


SIG 


evidence as to the wording of the testator’s will. For instance, 
in the law case involving the will of D. H. Lawrence, the will 
was apparently missing. The evidence brought before the 
court indicated that Mr. Lawrence had asked someone to look 
for his will shortly before his death and therefore it was quite 
evident that he had not intentionally destroyed it himself. 
Accordingly, the court approved the particular contents of 
the will according to parole evidence as it seems the will was 
in identical terms with that of a person acquainted with the 
testator. 


When this Act comes into operation with reference to 
the distribution of assets of any estate, the following formula 
is adopted: 


1. Where there is a widow and no children, all of the 
estate will go to the widow. 
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Where there is a widow and one child, one-half of the 
estate will go to the widow and one-half to the child. 


3. Where there is a widow and more than one child, 
one-third of the estate will go to the widow and the 
remaining two-thirds will be divided equally among 
the children. 


4. Where there is no widow and no children, one-half 
of the estate will go to the father and one-half will 
eo to the mother, or the survivor of the father or 
mother. 


5. If the estate is still not distributed, it would be divided 
in equal shares to the brothers and sisters of the 
deceased, if any, but if any brother or sister is dead, 
the children of the deceased brother or sister would 
take the share their parent would have taken if 
living. 

6. The Act makes further alternative provisions in case 
the estate still is not distributed, referring to nephews, 
nieces, and finally the next-of-kin. 
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EXECUTORS AND ADMINISTRATORS 


It is a fundamental principle of law that property is 
never without an owner. Upon the death of the testator, the 
property is changed into the name of the estate, which trans- 
fer (called transmission) does not take place until the 
Registrar of the Land Titles Office has been handed a 
certified copy of the probate papers, together with an approp- 
riate transfer form. 

Generally speaking, an executor appointed under a will 
or an administrator appointed by the court where there is 
no legally enforceable will, as the case may be, has three 
primary duties in handling an estate: 

1. To gather all the assets of the estate ; 

2. To pay all the legal debts and expenses of the estate ; 

3. To pay out the balance of the estate in accordance 

with the terms of the will or under the provisions of 
the Intestate Succession Act, as the case may be. 

The executor or administrator may enter into possession 
of the estate’s property; may bring legal action against the 
debtors of the estate; may enforce demands; may give effect- 
ive receipts and discharges; may pay the testator’s debts and 
in effect perform all of the directions in the will or the 
dictates of the Intestate Succession Act, as the case may be, 
keeping in mind the lawyer’s guidance as to the other laws 
that may affect their decisions, 

The executor, of course, obtains his authority from the 
will and, for example, is therefore able to advertise for 
creditors once he has consented to look after the estate. The 
administrator, on the other hand, derives all his authority 
from his appointment from the court and must wait until 
the court grants him his authority before he performs any 
act, even advertising for creditors. 

Inasmuch as the administrator is appointed by the court, 
he must furnish a bond with two sureties equal to twice the 
value of the estate. Incidentally, on this question of bond 
requirements, the court will proportionately decrease the 
amount of the bond required as the estate is distributed to 
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the beneficiaries and in some exceptional circumstances, the 
court may reduce the amount of the bond required. However, 
in Alberta, the courts have seldom, if ever, eliminated this 
necessity of a bond requirement. 

An executor may resign (technically called renounce) from 
his appointment as executor under the will as long as he does 
not meddle in any way with the affairs of the estate. In 
view of the fact that the executor does not have to furnish 
a bond, the courts have held that he is not in a position 
to be relieved of any financial responsibility in which 
he may find himself. However, the rules of court indicate 
that an executor may be discharged by an agreement among 
all the beneficiaries concerned. Actually, this threat of possible 
legal action for handling the affairs of the estate encourages 
many would-be executors to resign from their post before 
they in any way meddle in the estate. 

The rules of court establish the priority of persons who 
may be selected by the court as an administrator, and listed 
in order of importance, these persons are as follows: husband, 
wife, father, mother, child, brother, sister, uncle, aunt, nephew, 
niece, and other next-of-kin. It is important to bear in mind 
that this priority list is strictly adhered to by the courts so 
that, for instance, a brother would not be given a right to 
administer the estate over any person in a better position 
under the list. Thus, if a brother is applying for a grant of 
administration of the estate of his deceased brother who 
died a bachelor, the applicant must fulfill one of the following 
conditions if there are any surviving parents: 

(a) Furnish a statement from the surviving parents 
stating that they do not wish to apply as administrators 
(technically called renunciation), or 

(b) Show good cause such as old age, permanent ab- 
sence, illness, mental incapacity or other similar cause why 
the surviving parent should not be considered, or 

(c) Furnish a power of appointment signed by the sury- 
_iving parent in favour of the applicant. This procedure in 
particular is rather important to note as it could be applied, 
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for instance, in the case of a widow being first in line to 
administer the estate who wishes to appoint her lawyer as 
the administrator. In such a case, this power of appointment 
would be all that would be necessary and of course the power 
may be so worded that the person who has the first rights 
to administer could intervene at any time to cancel this said 
power of appointment. 


The executor or administrator, as the case may be, will 
soon realize how heavily he will depend upon the advice of 
the estate lawyer. The full performance of his duties involves 
the exercise of good, sound judgment and a real appreciation 
of his duties and obligations. If he acts honestly and reason- 
ably, he will generally be protected, but if he fails in this 
respect, he may be charged personally with losses. 


GUARDIANS 


It is advisable to consider carefully the selection of a 
guardian for the surviving infant children. The courts will 
approve the testator’s selection as long as he selects someone 
who is deemed by the courts not to be an unfit guardian. It is 
sad to read about court cases involving the application of many 
people for the guardianship of the same infant child, especially 
when this could cause great emotional strain on the infant 
concerned besides decreasing the estate assets by the court 
costs involved. 


ESTATE TAX ACT 


It is, of course, important to realize the basis upon which 
the Federal Government will tax an estate. To begin with, all 
of the property owned at the time of the testator’s death would 
be listed and this would include the following: 

1. Any interest that he had in any real estate and 
any interest that he had in a piece of property as a joint tenant 
would be calculated as one-half of the market value at the 
time of his death, 


2. The amount of any life insurance that he owned, 
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either alone or in common with other people. As long as 
he would be paying the premium or would be able to change 
the name of his beneficiary under the policy, or would be 
able to cancel the policy, or would be able to put up the policy 
as security for a loan, he would be classified as the owner of 
the policy. 

3. Any annuities purchased or provided by him. 

4. Capital value of any pension. 

5. Any dower rights. 

In addition to this above list would be any gifts made by 
the testator within three years before the date of his death. 

Now, from the above assets would be deducted all of the 
debts, incumbrances, funeral expenses and legal expenses of 
the estate. It is important to realize that debts of the estate 
mean legally enforceable debts, so the executor or administrator 
would not be able to exercise discretion by paying a debt which 
was declared to be outlawed. In regard to the funeral expenses, 
it is important to note that this simply covers a reasonable 
funeral expense and does not even cover the expense of a 
marker over the grave or for the upkeep of the grave. In 
this latter regard, it is important to note that if the testator 
wants to have a marker over his grave and if he wants to 
insure that his grave will be kept in adequate condition for 
years to come, he must specifically designate this to be done 
by his executor. 

In addition to the foregoing, an estate is allowed a 
basic exemption and generally speaking, this basic exemption 
amounts to $40,000. In the case of a widow or an infirm 
husband with a child under twenty-one or over twenty-one 
years and dependent because of an infirmity, the basic exemp- 
tion is $60,000 (in such cases, there would be an additional 
allowance of $10,000 for each such child dependent upon the 
infirm husband or widow). 

Possibly in the future, this schedule will be changed, for 
it would seem under the present set up that if an infirm 
husband has two boys ready to graduate from University 
who happen to be just under twenty-one, the estate would 
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get an exemption of $80,000 ($60,000 plus $10,000 for each 
additional child under twenty-one). But, on the other hand, 
if instead of having two children just referred to the infirm 
husband had to support his two elderly parents, the basic 
exemption would be merely $40,000. 

In addition, a deduction would be made for charitable 
gifts, the value of certain types of pensions, the value of any 
property forfeited to the Crown and the value of gifts that 
were considered to be a part of the testator’s normal and 
ordinary expenditure according to his financial situation. 


FAMILY RELIEF ACT 


The Alberta Family Relief Act states that a dependent 
may apply to the courts for relief, when the provisions for 
him under the testator’s will or by virtue of the Intestate 
Succession Act, as the case may be, are inadequate for his 
proper maintenance and support. Upon being presented with 
such an application, the judge may in his discretion order 
that such provisions as he thinks adequate be made out of 
the deceased’s estate. 


It should be noted that this Act specifically states that 
by dependent is meant a person who would fit into one of 
the following four classes: 

1. Widow of the deceased. 

2. Husband of the deceased. 

3. Children of the deceased under nineteen years of 

age at the time of the deceased’s death. 

4. Children of the deceased over nineteen years of age 

at the time of the deceased’s death but unable for 
reason of mental or physical disability to earn a 
livelihood. 


ALTERATION 


A person would be well advised to have his lawyer check 
his will every time there is a change in his financial 
circumstances or at least every five years. It is well worth 
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the effort involved, and if a change in his will is deemed 
necessary, it is accomplished by a document commonly referred 
to as a codicil. This codicil is usually completed on one page 
or less, although the same requirements for executing his will 
apply as well. 


SAFE-KEEPING 


It is recommended that wills should be stored either in a 
fireproof filing cabinet in a lawyer’s office or a safety deposit 
box in a bank. It should be remembered that the courts will 
presume that if the will is not existing at the time of the 
testator’s death, he intended to destroy it, and this presumption 
may be difficult to overthrow where none of the beneficiaries 
can prove to the satisfaction of the court that the will was 
destroyed by fire inadvertently. 


LANGUAGE REQUIREMENTS 


The words used in a will are given their ordinary legal 
meaning by the courts, unless it is clear from other particulars 
of a will that the testator was using some word in a special 
sense. It also seems that the question of whether or not a gift 
takes effect after rejecting what is false in the description 
depends on whether the remainder sufficiently refers to a 
property or persons that the testator could have known. 

In one reported case, a Scotehman who had lived all his 
life in Scotland and all of whose interests were Scottish 
made a will leaving £500 to “The National Society For The 
Prevention of Cruelty to Children”. This was an English 
society and the English society claimed the legacy. However, 
a Scottish society with similar aims as the English one 
claimed the legacy as well, on the grounds that all of the 
other bequests were Scottish charities and that a case of 
cruelty on the testator’s own estate had been brought to 
his attention by this Scottish society. Furthermore, the English 
society did not operate in Scotland. — 

Nevertheless, the court ruled that the English society 
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would receive the money. The court felt that as the accurate 
use of a name in a will creates a strong presumption against 
any charity that is not the possessor of the name mentioned 
in the will that there was no alternative but to rule in favour of 
the English society. The court felt that this presumption was 
quite strong and could not be defeated, except in exceptional 
circumstances. It seems the court would not permit the intro- 
duction of direct evidence apart from the will to prove the 
testator’s intent. 


However, in this latter case, if the N.S.P.C.C. was actually 
a Tasmanian society, it would have been quite clear that the 
testator could not have meant to give it property and there- 
fore the Scottish society would probably have received the 
money in place of the Tasmanian society. 


In another important case, a special bequest was given 
by the testator of “all my money”. In that particular case, 
the court held that only the testator’s cash was given as the 
judge could not see his way clear from the surrounding 
circumstances to impute a wider meaning of “money”. It 
seems that the ordinary meaning of “money” made sense in 
respect of the surrounding circumstances. However, in some 
instances, “money” has been held to include cash, bank 
accounts, shares, and even mortgage payments. 


It is important to realize that a lawyer will depend almost 
exclusively upon the testator’s identification of persons and 
objects in his will. If the Scotchman referred to above had 
intended to give the legacy to the Scottish society, then he 
should have contacted them to find out their proper name for 
identification purposes. 


The same words should be used in a will when the same 
meaning is intended. Great care should also be taken to 
prevent a word from being used in two different senses without 
making the changed intention quite clear. 
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GIFTS 


After thinking about the high estate tax that would be 
levied against an estate, a person may be very anxious to make 
some gifts during his lifetime. For example, a farmer may 
wish to transfer one-half interest in his $60,000 farm to his 
wife or child. He certainly would be taxed if he attempted to 
do this in any one year. However, if he made five yearly gifts 
of $4,000 each plus an additional gift of $10,000 in any one 
year to his wife or child, there would be no gift tax, assuming 
that he lived more than three years after the date of the last 
oift. These gifts could probably be best accomplished by 
promissory notes signed in the year the gifts were made and 
thus after five years, he would be in a position to transfer the 
farm in the joint tenancy relationship. 

The primary responsibility for paying a gift tax is on 
the donor, that is, the person giving the gift. However, if 
the donor fails to pay the tax, both the donor and the donee 
are jointly and severally liable for it together with interest 
at the rate of 6% per annum without the benefit of any 
Statute of Limitations. Furthermore, a gift tax cannot be 
avoided by trying to set up the gift in the form of a regular 
business transaction. If a farmer, for instance, attempted to 
sell his farm to his son for an amount of money that was not 
deemed to be adequate to pay for the farm, then the Federal 
Government officials would most assuredly levy a gift tax, 
depending upon how great the difference was between the 
market value of the farm and the amount that the son paid 
for it. 


RECOMMENDATIONS 


A properly planned will is a good farm management 
practice. This formal document should be prepared by a 
person having a thorough understanding of the law, so that 
the testator’s estate would be distributed after his death 
according to his wishes. It is therefore recommended that 
every farmer have his will prepared by a lawyer, for a lawyer 
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is in a position to ensure that the will is prepared and signed 
in the proper legal form. Furthermore, a lawyer could give 
advice on the advantages and disadvantages of various plans 
affecting a farmer’s estate, such as joint tenancy, gifts, and 
farm incorporation. 
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